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4,738 TOTAL NUMBER OF CASES

1,988 PENDING CASES : The first batch of 11 cases 
are nearing their 180-day moratorium. Though RBI 
named 12 companies, Era infra's case has not been 
admitted by NCLT. With the ordinance, resolution 
professionals are now putting those who have shown 
expression of interest to acquire these assests to test.
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of the member of the committee within 2 weeks of his 
appointment and to each prospective resolution 
applicant latest by the date invitation of resolution 
plan.

InvitationInvitation of Resolution Plans - The RP shall issue 
invitation including the evaluation to the prospective 
applicants. The RP shall publish brief particulars of 
the invitation in Form G. 

TheThe committee shall, while approving the resolution 
plan specify the amounts payable from resources 
under the resolution plan for the purposes under 
sub-regulation (1) of regulation 38.

TheThe RP shall submit the resolution plan as may be 
approved by the committee of creditors to the Adjudi-
cating Authority at least 15 days before the expiry of 
the maximum period permitted for the completion of 
the Corporate Insolvency Resolution Process. 

Definition of terms - evaluation matrix” and “fair 
value” under Reg. 2 (1) (ha) & (hb). The term “Liqui-
dation Value” has been replaced with the term “Fair 
Value and Liquidation Value” and consequently, 
amendment in Regulation 26 and 34.
 
Appointment of registered valuer – The RP shall 
within seven days of his appointment, appoint  one 
registered valuer to determine the fair value and the 
liquidation value of the Corporate Debtor in accor-
dance to Regulation 34..

Fair value and Liquidation value - After receiving 
the resolution plan the RP will provide the fair value 
and liquidation value in electronic form to each 
member of the committee and to each prospective 
resolution applicant latest by the date of invitation of 
resolution plan.

1

IBBI notified the Insolvency and Bankruptcy 
Board of India (Insolvency Resolution Process for 
Corporate Persons) (Amendment) Regulations, 
2018 - (Notifications dated Feb 6, 2018)

IBBI notified the Insolvency and Bankruptcy 
Board of India (Fast Track Insolvency Resolution 
Process for Corporate Persons) (Amendment) 
Regulations, 2018 (Notifications dated Feb 7, 
2018)

UPDATES/AMENDMENTS 



RBI issued revised framework for resolution of 
stressed assets (Notification dated Feb 12, 2018):-

Referral for Insolvency

implemented, failing which stressed accounts must 
be referred to the IBC. The new framework will sub-
sume almost all stressed asset schemes which 
includes:

The joint lenders’ forum (JLF) which was overseeing 
stressed asset negotiations in the case of large con-
sortium loans, also stands disbanded.
All accounts, including such accounts where any of 
the schemes have been invoked but not yet imple-
mented, shall be governed by the revised framework,

As per the revised guidelines, Lenders have to identi-
fy incipient stress in loan accounts, immediately on 
default, by classifying stressed assets as Special 
Mention Accounts (SMAs) depending upon the period 
of default. Further, Lenders have been loaded with 
additional reporting requirements including on 
weekly basis for early identification and reporting of 
stressedstressed assets. Immediately upon identification of 
default, Lenders have to initiate steps, singly or joint-
ly, to cure such default by implementing a Resolution 
Plan

The new framework puts down strict timelines over 
which insolvency proceedings must be initiated. 
These timelines come into effect starting March 1, 
2018.

Corporate Debt Restructuring Scheme
Flexible Structuring of Existing Long Term          
Project Loans
Strategic Debt Restructuring Scheme (SDR)
Change in Ownership outside SDR 
SchemeScheme for Sustainable Structuring of Stressed 
Assets (S4A)

For accounts with an exposure of Rs 2,000 crore 
or more, banks will have to ensure that a resolu-
tion plan is in place within 180 days after a ‘de-
fault’.

•
•

•
•

•

Information memorandum - The RP to submit the 
information memorandum in electronic form to each 
of the member of the committee within 2 weeks of his 
appointment and to each prospective resolution 
applicant latest by the date invitation of resolution 
plan.

InvitationInvitation of Resolution Plans - The RP shall issue 
invitation including the evaluation to the prospective 
applicants. The RP shall publish brief particulars of 
the invitation in Form G. 

TheThe committee shall, while approving the resolution 
plan specify the amounts payable from resources 
under the resolution plan for the purposes under 
sub-regulation (1) of regulation 37.”]

TheThe RP shall submit the resolution plan as may be 
approved by the committee of creditors to the Adju-
dicating Authority at least 15 days before the expiry 
of the maximum period permitted for the completion 
of the Corporate Insolvency Resolution Process. 

The RBI has by its notification dated 12 February 
2018 released a revised restructuring framework 
(Framework) for resolving stressed assets. The 
revised framework governing resolution of stressed 
assets for expeditious resolution of bad loans and to 
harmonize the existing guidelines with the norms 
specified in the Insolvency and Bankruptcy Code 
('IBC'). ('IBC'). 

Key features of the new framework include doing 
away with schemes like Strategic Debt Restructuring 
(SDR), the Scheme for Sustainable Structuring of 
Stressed Assets (S4A), and the Corporate Debt Re-
structuring (CDR) scheme, among others. To replace 
these schemes, the RBI has put in place a strict time-
line   over   which   a   resolution    plan    must    be
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If the resolution plan is not implemented within 
180 days, the account must be referred to the 
IBC within 15 days.

For accounts with exposure of Rs 100 crore to Rs 
2,000 crore a timeline for resolution will be 
announced over a two-year period

For large accounts where a resolution plan is 
being implemented, the account should not be in 
default at any point during the specified period.

If there is a default within the specified period, 
the lenders should file an insolvency application.

The RBI, however, clarified that these timelines do 
not apply to accounts where insolvency action has 
already been initiated at the insistence of the central 
bank. 

•

Tax relief for Companies under Insolvency 
Proceedings:

Relief from Liability of Minimum Alternate Tax 
(MAT) – 

On 1st February, 2018, the Finance Minister Mr. Arun 
Jaitley presented the last full-year Union Budget 
before the 2019 Lok Sabha elections.  The Budget 
2018 has proposed two changes in the income tax 
law that was widely expected to be brought in to 
provide relief to the companies fighting to survive the 
insolvency and bankruptcy process under the Insol-
vency    and     Bankruptcy     Code,    2016    (IBC).vency    and     Bankruptcy     Code,    2016    (IBC).

The amendments would be effected in the Income 
Tax Act in order to provide relief with respect to 
Minimum Alternate Tax (MAT) and carry forward of 
losses by companies undergoing insolvency proceed-
ings.  The proposals, announced in the Budget for 
2018-19, would be effective from April 1st 2018. 

Section 115JB of the Income Tax act 1961, (the Act) 
provides for levy of a Minimum Alternate  Tax  (MAT) 

ARTICLE OF THE MONTH
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on the “book profits” of a company for a deduction in 
respect of the amount of loss brought forward or 
unabsorbed depreciation, whichever is less as per 
books of account. 

Thus where the loss brought forward or unabsorbed 
depreciation is Nil, no deduction is allowed. This 
non-deduction is a barrier for rehabilitating compa-
nies seeking insolvency resolution. Since companies 
in bankruptcy have 

significantly brought forward losses, in the event of a 
change of ownership as part of the plan of revival 
under the IBC, they stand to lose out by not being 
able to set-off these losses against future profits. 
Hence it is proposed that the aggregate amount of 
unabsorbed depreciation and loss brought forward 
(excluding unabsorbed depreciation) shall be allowed 
toto be reduced from the book profit, if a company’s 
application for corporate insolvency resolution 
process under the Insolvency and Bankruptcy Code, 
2016 has been admitted by the Adjudicating Author-
ity. 

Section 72A of the Act provides for the benefit of 
carry forward of accumulated losses and unabsorbed 
depreciation of a company in the event of an amalga-
mation of the company into another. However the 
accumulated loss shall not be set off or carried 
forward and the unabsorbed depreciation shall not be 
allowed in the assessment of the amalgamated 
company unless :company unless :

the amalgamating company has been engaged in 
the business, in which the accumulated loss 
occurred or depreciation remains unabsorbed, 
for three or more years and has held continu-
ously as on the date of the amalgamation at least 
three-fourths of the book value of fixed assets 
held by it two years prior to the date of amalga-
mation

the amalgamated company holds continuously 
for a minimum period of five years from the date 
of amalgamation at least three-fourths of the 
book value of fixed assets of the amalgamating 
company acquired in a scheme of amalgamation, 
continues the business of the amalgamating 
company for a minimum period of five years 
fromfrom the date of amalgamation and fulfils such 
other conditions as may be prescribed to ensure 
the revival of the business of the amalgamating 
company or to ensure that the amalgamation is 
for genuine business purpose.

As per Section 79, carry forward and set off of losses 
in a closely held company shall be allowed, only if 
there is a continuity in the beneficial owner of the 
shares carrying not less than 51% of the voting 
power, on the last day of the year or years, in which 
the loss was incurred. It is proposed to relax this 
requirement in case of such companies, whose insol-
vencyvency resolution plan has been approved under the 
Insolvency and Bankruptcy Code, 2016. 

It is also proposed to amend Section 140 so as to 
provide that during the insolvency resolution process, 
the   return   shall   be   verified   by   an  insolvency 

professional appointed by the  Adjudicating Author-
ity. These amendment will take effect from AY 
2018-19.

Benefit of Carry Forward and Set Off of Losses – 

Amalgamation of the stressed company with 
another company:

Return of Income 
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Thus the surviving company must hold at least 75% 
of the book value of fixed assets of the merged 
company for a minimum period of five years from the 
date of amalgamation and continue the business of 
the stressed company for a minimum period of five 
years from the date of amalgamation. If either of the 
conditions are not met then the benefit of tax on loss 
andand depreciation is to be taxed in the year the condi-
tion is breached.

Both these conditions may in a certain cases of reso-
lution plans be difficult to comply with mostly in cases 
which require significant divestment of fixed assets. 
The limitation on the continuation of the old business 
after amalgamation hampers the flexibility of the 
acquirer to bring about a turnaround by restructuring 
the old business into a new business which is viable. 

Section 281 of the Act enables the Income Tax 
Department to recover outstanding tax dues pending 
on the date of transfer or arising from proceedings 
pending on the date of transfer by treating the 
transfer of assets as void. 

BuyersBuyers of securities in a resolution plan have to 
assess whether they stand the risk of losing the own-
ership of securities because of any recovery proceed-
ings that may be launched after the acquisition 
against the seller.

Though the Act provides for two exceptions for the 
application of this provision where the transfer is 
made for adequate consideration and without notice 
of the pendency of such proceeding or as the case 
may be, without notice of such tax or other sum 
payable by the assessee and where previous permis-
sion of the Assessing Officer is obtained (no-objec-
tion is obtained from the Income Tax Department).

In any acquisition of securities in a resolution plan, 
the buyer is likely to have notice of the outstanding 
tax dues and therefore the seller will have to 
approach the Income Tax Department to obtain a 
NOC.

A general exemption by way of an amendment in 
Section 281 of the Act would have eased the anxiety 
of the buyers and encouraged the more conservative 
bidders to participate in the resolution process.
 

Under Sections 50CA and 56(2)(x) of the Act, the 
revenue authorities can impose an income tax on the 
difference between the consideration and the “fair 
market value” of the securities on the ground that the 
buyer has received a consideration that is less than 
the fair market value of the securities. 

SectionSection 50CA imposes a tax on this notional capital 
gain income on the seller and Section 56 imposes a 
tax on the buyer by treating the difference as income 
from other sources.

TheThe FMV of the securities has to be calculated as per 
the Rule 11 UA of the Income Tax Rules, 1962 which 
book value or stock market prices to be taken into 
account. There may be situations, where the bid price 
of these securities is lower than the FMV determined 
under Rule 11UA. Since these transactions of bidding 
are being undertaken in the open  market  through a 

competitive bidding process, it would be grossly 
unfair to tax the sellers and buyers on this notional 
income. 

Valuation aspects of the acquisition under  appli-
cation of section 56 (2) (x) and Section 50CA of the 
Act:

Requirement of No objection under section 281 of 
the Act
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Comments : 

Tip for the month
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Era Engineering Infra Limited (hereinafter 
referred to as Corporate Debtor- Respondent), 
an EPC contractor engaged in execution of 
large construction projects, availed credit facili-
ties from the Union Bank of India (hereinafter 
referred to as the 'Financial Creditor'- Appli-
cant/Petitioner). 

In 2012, a Working Capital Term Loan of INR 
100 crores on standalone basis was sanctioned 
and disbursed to the Corporate Debtor and this 
was to be repaid along with interest in 14 
installments. 

TheThe Corporate Debtor defaulted in the repay-
ment obligations. As per the Statement of 
Accounts of the Financial Creditor, the amount 
claimed to be in default was INR 681.04 crores 
and External Commercial Borrowings of USD 
11,971,939.12 as on 31.05.2017. 

Accordingly, the Financial Creditor approached 
the principal bench of NCLT and filed the appli-
cation under Section 7 of  the  Insolvency  and 

The Tribunal considered the view of Appellate 
Tribunal in the matter of Forech India Pvt. Ltd. 
vs Edelweiss Assets Reconstruction Company 
Ltd. The Appellate Tribunal observed that in 
terms of Section 11 of the IBC following 
persons are ineligible to make  application  
under  Section  7 or 1 0  i.e. 

(a) a  corporate  debtor  undergoing   a  cor-
porate  insolvency resolution  process or 

Bankruptcy Code, 2016 (hereinafter referred 
to as “code”) for initiating Corporate Insol-
vency Resolution Process against the Corpo-
rate Debtor. 

The Corporate Debtor represented before the 
Tribunal and submitted that several company 
petitions filed before the Delhi High Court with 
a prayer for winding up the Corporate Debtor 
are pending there.

Important Ruling by NCLT, New Delhi

Union Bank of India Vs. Era Infra Engineering Ltd. 
-16/02/2018

Whether the process under the Code can be trig-
gered in the face of the pendency of the winding 
up petitions or it is to be considered as an inde-
pendent process?
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Thus, the  'Financial Creditor'  is ineligible  to file an  
application under Section  7 only  if the 'Financial 
Creditor'  has  violated  any  of the  terms of resolu-
tion plan  which was approved   twelve months from  
the  date of making an application"

"Winding up” under the Companies Act, 2013 is 
treated as "liquidation" under IBC that can be sub-
stantiated from Section 94A of the Companies Act, 
2013 means winding up under this Act or liquidation 
under the Insolvency and Bankruptcy Code, 2016, as 
applicable"

Thus code doesn't stipulates that if a 'winding up' or  
'liquidation' proceeding has been initiated against the 
Corporate  Debtor, the   petition under  Section 7  or  
Section 9  against the  said Corporate Debtor is not  
maintainable. However, if a Corporate Insolvency 
Resolution Process has started  or  on failure of the 
same the liquidation  proceedings have been  initi-
atedated   against   the Corporate  Debtor then another  
application under Section 7 or Section 9 against the  
same very  'Corporate Debtor' shall not be enter-
tained,  as  it   is   open  to   the   Financial  Creditor  
and  the Operational Creditor to  make claim before 
the  Insolvency Resolution Professional/ Official  Liq-
uidator. 

Further in accordance with the Companies 
(Transfer of Pending Proceedings) Rules, 2016, 
all  petitions relating to  winding up under 
Section 433(e) of the  Companies Act,  1956 
pending before the  High  Court were  to be  
transferred to  respective benches  of  NCLT  as 
per   territorial jurisdiction if the petition has not  
beenbeen served on  the respondent as per   require-
ment of  Rule   26   of  the  Companies  Court  
Rules, 1959.  On    transfer, such  petitions  
were    to   be    treated  as applications  under   
Section  7,   8  or   9   of   the    Code   and  the 
petitioners are required to furnish all  informa-
tion including the details of the  proposed insol
vency professional to the Tribunal in prescribed 
time failing which their petitions were  to abate.

UNITED STATES:  Bankruptcy cases in United 
States are handled in federal courts under the rules 
outlined in the U.S. Bankruptcy Code. The Federal 
Courts have exclusive jurisdiction over bankruptcy 
cases and a bankruptcy case cannot be filed in state 
court. Appeal against the decision of Bankruptcy 
Courts is to be made to Bankruptcy Appellate Panels 
(BAPs)(BAPs) that consist of 3-judge panels authorized to 
hear appeals of bankruptcy court decision. 

The Code consists of Chapters to deal with various 
types of bankruptcies application being filed by Indi-
viduals, Municipalities, Business Organizations, 
family farmers and fishermen etc. 

GLOBAL ROUND UP

Comments:-

(b) a corporate debtor  having  completed  
corporate insolvency  resolution   process   
twelve   months  preceding   the   date   of 
making  of the application; or 

(c) a corporate debtor or a financial creditor 
who   has   violated   any   of  the   terms   of  
resolution   plan   which   was approved  twelve   
months before  the  date  of  making  of an  
application under this   Chapter;  or 

(d) a corporate   debtor   in  respect   of  
whom  a liquidation order has  been made. 
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As per a recent Statistics Report on the U.S. Bank-
ruptcy Court cases, in the year 2017, as much as 
789,020 cases were admitted, 844,076 cases were 
terminated and 1,048,492 cases were pending for 
disposal as on 31st December, 2017. 

UNITED KINGDOM: Insolvency Law Framework in 
United Kingdom is set out in the Insolvency Act, 1986 
read with Insolvency Rules, 1986, as amended from 
time to time. There are three separate legal systems 
within the United Kingdom: England & Wales, 
Scotland and Northern Ireland. The insolvency 
regime in each jurisdiction, though substantially 
similar,similar, differs in terms of procedural requirements. 
The Chancery division of the High Court of Justice 
(the High Court) has primary jurisdiction in all insol-
vency matters. 

The Insolvency Act and Rules prescribe for imple-
mentation and conduct of all formal insolvency pro-
cedures which are broadly divided into three 
categories namely rescue, terminal and secured 
creditor self help procedures. According to a monthly 
Statistical Report published on Insolvency Service 
Enforcement Outcomes, for 2017-18, nearly 58 Com
panies were compulsorily wound up till January, 
2018.  

QUIZ TIME
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